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 1.  TIME:  9:00   CASE#: MSC18-00091 
CASE NAME: VAN PELT VS. SPARER 
HEARING ON MOTION TO ENFORCE SETTLEMENT PURSUANT TO CCP 664.6 
FILED BY CRAIG LANCE VAN PELT 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to enforce the settlement pursuant to CCP § 664.6 is granted in its entirety.  

Plaintiff notes in his reply brief that defendant Revere served an “answer” which purportedly is 
an opposition to the motion. The document has not been filed with the court. In any event, 
Mr. Revere signed the settlement agreement which expressly grants the court jurisdiction to 
enforce the settlement agreement. 

Non-party Gas Innovations opposes enforcement of the settlement because it seeks money 
from the same defendants. As a non-party, Gas Innovations has no standing to oppose 
the motion.  

The court will sign the order provided. 

 

  

 2.  TIME:  9:00   CASE#: MSC19-00481 
CASE NAME: FRIPP VS. SPEED-O-TACH, INC. 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY RICHARD D. FRIPP II , HELEN D. FRIPP 
* TENTATIVE RULING: * 
 
Vacated. 

 

  

 3.  TIME:  9:00   CASE#: MSC19-01249 
CASE NAME: CHACON VS. ZHOU 
HEARING ON MOTION TO ENFORCE SETTLEMENT 
FILED BY RACHELLE CHACON 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to enforce the settlement is denied without prejudice. Plaintiff’s counsel 
inadvertently served the amended notice of motion, which included the hearing date and time, 
on counsel/parties not involved in this action. 
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 4.  TIME:  9:00   CASE#: MSC19-01345 
CASE NAME: AMERICAN EXPRESS VS. MEL GILL 
HEARING ON MOTION FOR SUMMARY JUDGEMENT OR SUMMARY ADJUDICATION 
FILED BY AMERICAN EXPRESS NATIONAL BANK 
* TENTATIVE RULING: * 
 
Vacated by settlement 

  

 5.  TIME:  9:00   CASE#: MSC19-01837 
CASE NAME: HAWKINS VS. GOMEZ 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY CONTRA COSTA COUNTY 
* TENTATIVE RULING: * 
 
Vacated by stipulation. 

 

  

 6.  TIME:  9:00   CASE#: MSC19-02051 
CASE NAME: SARRFIAN VS. MACY'S DEPARTMENT STORES 
HEARING ON MOTION TO DEEM MATTERS ADMITTED 
FILED BY MACY'S WEST STORES, INC. 
* TENTATIVE RULING: * 
 
Vacated by settlement. 

 

  

 7.  TIME:  9:00   CASE#: MSC19-02051 
CASE NAME: SARRFIAN VS. MACY'S DEPARTMENT STORES 
HEARING ON MOTION TO COMPEL DISCOVERY RESPONSES 
FILED BY MACY'S WEST STORES, INC. 
* TENTATIVE RULING: * 
 
Vacated by settlement. 
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 8.  TIME:  9:00   CASE#: MSC20-00515 
CASE NAME: LAWRENCE WILLIAMS VS MANOR CAR 
HEARING ON MOTION TO QUASH SERVICE OF PROCESS 
FILED BY PROHEALTH HOMECARE AGENCY INC. 
* TENTATIVE RULING: * 
 
ProHealth Home Care Inc.’s motion to quash service of process is granted. ProHealth 
Home Care Inc. is not a party and was not properly served on behalf of Prohealth Homecare 
Agency, Inc. 

 

 

 
ADD-ON 

 

9.  TIME:  9:01   CASE#: MSN19-1331 
CASE NAME: ALEX-MOORE  VS.  BOARD OF CCCERA 
SPECIALLY SET HEARING ON: ORAL ARGUMENT ON WRIT PETITION 
SET BY DEPARTMENT 21 
* TENTATIVE RULING: * 
 
On January 3, 2011, petitioner Alex-Moore filed an application for Tier 1 Disability Retirement 
Benefits with respondent Contra Costa County Employees' Retirement Association 
(“CCCERA”). (AR 217.) On June 10, 2011, CCCERA informed her that its medical advisor had 
recommended the denial of her application. (AR 1132.) She requested a hearing, which was 
held August 16, 2018. (AR 136.) Following the hearing, on September 6, 2018, Administrative 
Law Judge Juliet E. Cox, issued a report and recommendation that the application be denied. 
(AR 145.) On November 7, 2018, CCCERA adopted Judge Cox’s recommendation. (AR 212.) 
On July 16, 2019, Alex-Moore filed a writ petition asking the Court to reverse that decision, then 
moved for judgment on the writ.  

The Court has considered carefully the material the parties have presented, and rules as 
follows. 

Background 

Work and Injury History 

Alex-Moore was hired by the County in 1994 as a temporary clerk, becoming a permanent 
employee in 1996. She suffered multiple workplace injuries prior to the current disability 
application, but always returned to work. In 1998, while working in a clerical position in Antioch, 
she fell on the stairs and injured her right side, mostly her shoulder and arm. (AR 649.) In 2000, 
she fell again in the bathroom at work. (AR 651-652.) As a result of that fall, she reported 
chronic headaches and depression in 2003, as well as pain in her neck, shoulder, arm, jaw, ear, 
and collar. (AR 652-653.) In 2005 she was in a car accident. (AR 702.) She reports having fully 
recovered from these various injuries. In July of 2006, she went out on maternity leave. When 
she returned to work in late 2006, it was at a new office location in Martinez, under a prior boss 
who had recruited her to help him in the new location. 
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Unfortunately, soon after she started at that office, the boss passed away and wasn't 
immediately replaced. When someone was appointed, his replacement was less experienced 
and relied on Alex-Moore for guidance. (AR 368.) The intrapersonal dynamics in the office 
became complicated and stressful as Alex-Moore was learning her new position, and she was 
required to take on various responsibilities beyond her normal duties, such as building 
management and an office move, supervising additional employees, and covering for someone 
on leave. As she was dealing with increased stress and responsibilities, combined with the lack 
of a proper ergonomic workstation, Alex-Moore reported that she began to suffer from fatigue 
and severe recurrent pains, including headaches, and pain in her arm, shoulder, neck, and 
lower back. She also reported that she had begun to suffer from psychological distress and 
depression.  

Alex-Moore’s conditions were so bad by August 2008 that she had to stop working entirely. 
After discussions with the County about her options, she filed her application for service-
connected disability retirement with CCCERA on January 3, 2011. (AR 217.) 

After her application was filed, she had many personal challenges arise. Her marriage ended. 
She filed for bankruptcy. She faced parenting struggles as a mother of four. She saw many 
providers between 2007 and 2018, when her application was heard before Judge Cox. Various 
doctors evaluated and treated both her psychological condition and physical condition. She has 
undergone nerve conduction studies, a sleep study, among other evaluations. She has tried 
many medications, including anti-depressants, opiates, and Botox for her headaches. She also 
tried trigger point injections, physical therapy, topical medication, ice/heat, ergonomic sleep and 
work aids, and pain coping skills programs. At one point, Alex-Moore became dependent on 
opiates and attended an in-patient program to get off of them in 2015, during which she had a 
seizure, causing her to hit her head. She attributes occasional slurring of speech and memory 
issues to this episode.  

Alex-Moore was notified in or around June 9, 2011 that the Medical Advisor was unable to 
recommend granting the application. (AR 1132.) She requested a hearing, which was held on 
August 16, 2018.  

Summary of Administrative Findings and Decision 

The report and recommendation of Judge Cox can be found at AR 136. 

Judge Cox recommended Alex-Moore’s application for service-connected disability be denied. 
As indicated above, CCCERA ultimately adopted this recommendation. Judge Cox discussed 
the evidence she relied on in her findings of fact.  

Judge Cox relied on the reports of the two consulting CCCERA physicians: psychiatrist Dr. Perl 
(AR 249-283) and orthopedist Dr. Pang (AR 285-299).  

Judge Cox accorded more weight to the opinions of Dr. Pang and Dr. Perl than to other doctors 
to support her conclusion that Alex-Moore did not meet her burden. (AR 144.) Judge Cox found 
that the opinion of Dr. Gutierrez that Alex-Moore is permanently disabled was “not persuasive” 
because the opinion was based primarily on subjective reports of pain and functional limitations. 
Judge Cox classified Alex-Moore as an “unreliable self-historian,” giving a couple of examples, 
though additional examples are documented throughout the record. Because Alex-Moore has 
a history of filing workers compensation claims, there are multiple deposition transcripts, as well 
as written reports of sub rosa videotapes purportedly documenting Alex-Moore’s capabilities 
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surpassed what her self-reporting suggested. 

Judge Cox found that the medical evidence did not establish that Alex-Moore was permanently 
incapacitated for the performance of her duties, and that any purported disability was not 
substantially caused by an injury or disease that arose from Alex-Moore’s employment with 
the County. (AR 144.) Ultimately, Judge Cox concluded that Alex-Moore was ineligible for a 
service-connected disability retirement.  

Analysis 

Applicable Legal Standard and Statute 

While CCCERA urges this Court to adopt the “arbitrary and capricious” standard found in Code 
of Civil Procedure (“CCP”) section 1085, the controlling authorities favor an independent review. 
This is “because the abrogation of the right is too important to the individual to relegate it to 
exclusive administrative extinction.” (See Strumsky v. San Diego County Employees Ret. Ass'n 
(1974) 11 Cal.3d 28, 34, citing Bixby v. Pierno (1971) 4 Cal.3d 130, 144, internal quotation 
marks omitted; Grant v. Board of Retirement of Kern County Employees' Retirement Asso. 
(1967) 32 Cal. Comp. Cases 597, 599-600.) 

CCP section 1094.5(b) requires the Court to determine if CCCERA 

[P]roceeded without, or in excess of, jurisdiction; whether there was a fair trial; 
and whether there was any prejudicial abuse of discretion. Abuse of discretion is 
established if [CCCERA] has not proceeded in the manner required by law, 
the order or decision is not supported by the findings, or the findings are not 
supported by the evidence. 

CCP section 1094.5(c) explains further that 

Where it is claimed that the findings are not supported by the evidence, in cases 
in which the court is authorized by law to exercise its independent judgment on 
the evidence, abuse of discretion is established if the court determines that the 
findings are not supported by the weight of the evidence. 

Under this standard, the Court is to exercise its independent judgment and find that CCCERA 
abused its discretion if the agency’s findings are not supported by the weight of the evidence. 
(See, e.g., Dickey v. Retirement Bd. (1976) 16 Cal.3d 745, 748; Quintana v. Bd. of Admin. 
(1976) 54 Cal.App.3d 1018, 1023.) 

The Court is required to afford a strong presumption of correctness to the administrative 
findings. Alex-Moore must show that the administrative findings are contrary to the weight of the 
evidence, by a preponderance of the evidence. (Fukuda v. City of Los Angeles (1999) 20 
Cal.4th 805, 812.) 

The presumption of correctness is rebuttable. The Court may substitute its own judgment to 
reject the findings of the agency once it has examined those findings under the appropriate 
standard. (Fukuda, supra, 20 Cal.4th at p. 818.) The Court may rely on evidence even if the 
administrative agency discounted that same evidence; doing so does not exceed the scope of 
review under the independent judgment standard. (Pittsburg Unified Sch. Dist. v. Commission 
on Professional Competence (1983) 146 Cal.App.3d 964, 977-978.) The Court may make 
findings contrary to those made by the agency. (Levingston v. Retirement Bd. (1995) 38 
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Cal.App.4th 996, 1000.) 

Here, CCCERA denied Alex-Moore’s application for service-connected disability retirement 
benefits because it adopted the hearing officer’s conclusions that Alex-Moore was not 
permanently incapacitated within the meaning of Government Code section 31720, and any 
disability interfering with her work capacity was not substantially caused by her employment 
with the County. (AR 144, AR 212.) Section 31720 is the controlling statute. It provides, in 
relevant part:  

Any member permanently incapacitated for the performance of duty shall be 
retired for disability regardless of age if, and only if [t]he member’s incapacity is a 
result of injury or disease arising out of and in the course of the member’s 
employment, and such employment contributes substantially to such incapacity. 
(Gov. Code, § 31720.) 

The Court considers that resolution of the writ turns on a single question: Does the weight of the 
evidence support the findings that CCCERA made—that Alex-Moore was not permanently 
incapacitated within the meaning of Government Code section 31720, and that her incapacity, 
if any, was not the result of her employment with the County?  

The Relevant Evidence 

i. Psychiatric Condition 

a. Dr. Perl (Exhibit F)  

At the request of CCCERA, Dr. Perl saw Alex-Moore for about an hour and a half on May 24, 
2013. He spent ten hours reviewing records and preparing his report, which he completed on 
July 15, 2013. Beginning on AR 281, he diagnoses unspecified depressive disorder and 
somatic symptom disorder, with predominant pain. He concludes, “I find that Ms. Alex-Moore is 
fully capable of performing the usual and customary duties of her position as a Clerical 
Supervisor, from a psychiatric point of view.” (AR 283.) 

On November 15, 2017, Dr. Perl re-examined Alex-Moore, describing her as feeling better, 
both physically and emotionally (AR 254), and presenting as “outgoing and upbeat” (AR 257). 
He noted she no longer needs to take stimulants to stay awake. His diagnosis (AR 262-263) 
did not change from 2013, nor did his conclusion that Alex-Moore was not psychiatrically 
disabled from performing her work. As to a physical condition, he deferred to doctors 
specializing in the appropriate fields. (AR 263.) 

b. Dr. Sigal (Exhibit H) 

At the joint request of Alex-Moore’s worker’s compensation counsel and the County, Dr. Sigal 
conducted an extensive evaluation of Alex-Moore that lasted over four hours, and a record 
review, authoring a report spanning 75 pages on May 11, 2012. (AR 300.)  

Dr. Sigal diagnosed Alex-Moore with a pain disorder associated with both psychological factors 
and general medical conditions, a depressive disorder, a personality disorder NOS with 
prominent histrionic traits, sleep apnea, as well as “myofascial pain, fibromyalgia, and so on,” 
but on those issues deferred to Dr. Rosenberg. (AR 366.) He opined that this was a permanent 
psychiatric disability. (AR 372-73.) He repeatedly characterized the disability as “moderate.” 
(Id.) Dr. Sigal recommended counseling, and opined that medication would not have an 
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important role in treatment.  

Dr. Sigal also described some degree of unreliability in Alex-Moore’s reporting. For example, 
despite her recollection that she was pain free by the beginning of 2007, the medical records 
regularly document pain complaints between 2004 and 2007.  

Although Dr. Sigal’s report is generally well-thought out and supportive of Alex-Moore’s 
disability claims, the report is entitled to less weight considering it is now several years old, 
predating Alex-Moore’s withdrawal from opiate medications, and is not necessarily at odds with 
Dr. Perl’s more recent report finding no disability. 

c. Dr. Ellis (Exhibit 44) 

Dr. Selina Ellis, a neurologist, saw Alex-Moore, at the request of the County, on November 19, 
2010, for a neurologic evaluation. Dr. Ellis spent one and a half hours in-person and another 
two hours on reviewing records and authoring her report. Dr. Ellis described Alex-Moore as 
“clearly” having “a diffuse pain syndrome complicated by depressive characteristics.” (AR 
1098.) Dr. Ellis diagnosed Alex-Moore with migraines, cervicogenic headache, cervical strain, 
lumbosacral strain, myofascial pain syndrome, and possible fibromyalgia. (AR 1101.)  

She described Alex-Moore as “clearly totally temporarily disabled,” but also recommended 
numerous options for treatment and stopped short of diagnosing anything permanent. 
(AR 1102.)  

d. Dr. Weems (Exhibit 20) 

On February 8, 2011, Dr. Mathilde Weems, a psychiatrist, issued a report at the request of 
Social Security Administration for disability determination purposes. (AR 983.) 

She states Alex-Moore “is able to perform simple tasks but has moderate difficulty with complex 
tasks due to impairment in ability to follow instructions and directions ... It is likely [Alex-Moore] 
would have difficulty working a full day due to some impairment in concentration and being 
distracted by pain [...] At this time her stress tolerance is very poor and it may be difficult for her 
to tolerate the stressors usually encountered in the workplace."  

Dr. Weems makes a note of Alex-Moore’s various medications and that they may be affecting 
her concentration, and contributing to her fatigue. Dr. Weems expected little improvement, but 
limited her prognosis to the “next twelve months.” Her opinion does not rise to the level of 
permanent incapacity. 

e. Dr. Kalich (Exhibit 24) 

At the request of Alex-Moore’s workers compensation attorney, Dr. Kalich saw Alex-Moore on 
January 19, 2012. Dr. Kalich’s opinion was that Alex-Moore had a moderate and recurrent 
major depressive disorder, as well as a pain disorder associated with both psychological factors 
and a general medical condition. (AR 994-95.) She believed Alex-Moore’s psychological 
conditions would cause marked limitations in her ability to perform activities within a schedule 
and maintain regular attendance, as well as her ability to work without an unreasonable amount 
of rest periods. She noted an increased risk of episodes of decompensation, but stopped short 
of stating there was any permanent incapacity. (AR 995-97.) 

f. Dr. Rome (Exhibit 43) 

Dr. Rome’s August 11, 2009 report (AR 1084) was addressed to Dr. Gutierrez, who had 
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referred Alex-Moore to him. He reported on his visit with Alex-Moore and the results of 
psychological testing. He diagnosed a depressive disorder in reaction to Alex-Moore’s 
“industrial injury, chronic pain, and loss of function.” He also found she had a pain disorder 
associated with both psychological factors and an orthopedic condition. The combined physical 
and psychological issues left Alex-Moore, in his estimation, “quite dysfunctional.” He 
recommended that she participate in his group therapy for pain management. The record 
indicates she did attend as an active participant, although it is unclear whether she completed 
the ten sessions he recommended.  

ii. Orthopedic Condition 

a. Dr. Gutierrez (Exhibits J, 18, 23, 30-31, 35-37, 45) 

Dr. Gutierrez, a pain specialist, began treating Alex-Moore on June 25, 2009. Over the years 
she has prescribed many types of medications and other treatments, including epidural steroid 
injections for back pain and Botox for headaches. Dr. Gutierrez has also prescribed 
antidepressants and opiates, as well as an opiate detox program in 2015. Alex-Moore continues 
to receive Botox injections from Dr. Gutierrez for her headaches given her reports that they 
provide temporary improvement. 

Dr. Gutierrez relies on Alex-Moore’s reports of her symptoms in order to effectively address her 
pain. At each visit, it appears, Dr. Gutierrez notes reported pain on a scale of 1-10, with and 
without medications. According to these self-reports, Alex-Moore’s pain generally stays above 5 
(often higher), even with medication. 

Dr. Gutierrez stated that Alex-Moore had a permanent physical “and/or” mental incapacity in 
December 2010, and that she “agreed” with Dr. Rosenberg that Alex-Moore “can no longer 
function in the capacity in which she is trained as over the years of her employment.” She also 
opined the incapacity arose from Alex-Moore’s employment. (AR 520.)  

These opinions as to Alex-Moore’s incapacity are re-stated in her two-page letter of August 7, 
2018, in which she notes Alex-Moore “has been disabled since August 2009,” and that Alex-
Moore’s current diagnosis is “myositis, cervical disc degeneration, headache, migraine, 
unspecified, not intractable, without status and postconcussional syndrome.” (AR 1113.) 
The letter reiterates in several places that her diagnosis is based on Alex-Moore’s continued 
complaints regarding pain and fatigue.  

The Court notes that the records from Dr. Gutierrez refer to an initial intake visit on June 25, 
2009 for further detail regarding her opinions, but it appears this report is not part of the record. 
(See AR 1055.) 

b. Dr. Pang (Exhibit L) 

At the request of CCCERA, Dr. Pang evaluated Alex-Moore in 2013 and again on November 
14, 2016. At the more recent encounter, he noted Alex-Moore currently does not take any pain 
medications, and had normal ranges of motion in her spine, as well as in her shoulders, elbows, 
forearms, wrists, hands, hips, knees and ankles. She had no problems with muscle strength. 
He confirmed his previously-issued opinion that Alex-Moore can perform her duties without 
modifications or restrictions. 

c. Dr. Rosenberg (Exhibits I, Q, R) 

Dr. Rosenberg served as the agreed medical examiner for Alex-Moore on her worker’s 
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compensation claim in 2012. (AR 491.) He saw her on multiple occasions between 2009 and 
2012. Dr. Rosenberg has referred to Alex-Moore’s case as “very complex” (AR 886.) In keeping 
with this view, his medical opinions are mixed. Dr. Rosenberg found that Alex-Moore’s cervical 
spine issues came from a car crash in 2005, not her work. He has noted some objective 
evidence on an MRI showing a disc protrusion, but noted her range of motion in the arms and 
neck is excellent. He also notes that the sub rosa videotapes collected by CCCERA undermine 
the accuracy of Alex-Moore’s reporting and that she has “a history of dramatic rehabilitation 
from prior injuries after settling cases.” He took note of her history of a pain disorder 
unexplained by objective studies, followed by her recurring ability to bounce back without 
explanation. (AR 855.)  

The Court has reviewed Dr. Rosenberg’s reports carefully, as well as his depositions, and finds 
that they are internally inconsistent, but that his overall opinion about Alex-Moore’s ability to 
work is, to the extent she is unable, this inability is mostly due to her pain disorder, and he 
defers to a psychiatrist to evaluate those factors. (AR 865-66.) Dr. Rosenberg’s opinions do not 
rise to the level of permanent disability as to any orthopedic condition. (See, e.g., AR 488, 
noting in 2012 that if Alex-Moore was incapable of returning to the workforce, it would be 
primarily on a psychiatric basis.) 

d. Dr. Cohen (Exhibit 41) 

Dr. Cohen, Alex-Moore’s primary care physician at the time, evaluated Alex-Moore in March 
2008 to determine her ability to perform the essential functions of her job. After a physical 
therapy evaluation (Exhibit K), in which the physical therapist evaluator concluded Alex-Moore 
was “physically able to do the essential functions of her job” (AR 527), Dr. Cohen diagnosed her 
with tension headaches and muscle strains in the back and neck, and determined Alex-Moore 
could go back to work with certain ergonomic and rest break modifications, as well as not lifting 
anything over 10 pounds. (AR 1067-1069.) At that time, Dr. Cohen did not believe Alex-Moore’s 
condition was “permanent and stationary” and she referred Alex-Moore to physical therapy for 
her cervical strain. According to the physical therapist, seven sessions of physical therapy 
resulted in a 70% improvement of her cervical strain symptoms as of May 30, 2008. (AR 534.) 

e. Dr. Knight (Exhibits 5-7, 10-13, 19) 

Alex-Moore was treated by Dr. Knight for approximately a year beginning in September 2008. 
He was responsible for initially removing her from work. Dr. Knight referred Alex-Moore to have 
a nerve conduction study. In his September 29, 2008 report, Dr. Knight wrote that Alex-Moore 
did appear to have a legitimate work related injury, seemingly from overuse. Upon receiving her 
records, Dr. Knight was aware and noted that her subjective complaints did not always correlate 
with the history. While she initially told him she had no history of back problems prior to 2007, 
after reviewing the records, he noted such history did exist.  

Dr. Knight’s records show he ordered and reviewed an MRI showing C6-C7 left posterolateral 
disc protrusion in October 2008, but he still noted that there was an “absence of definitive 
information as to the cause of her pain.” (AR 960.) 

In April of 2009 Dr. Knight apparently told her attorney that Alex-Moore was “unable to return to 
work in any capacity.” (AR 971.) Nonetheless, Dr. Knight appears to have authorized Alex-
Moore to return to reduced schedule around that same time. (AR 431, 973-974.) After giving 
her a trigger point injection with little improvement, Dr. Knight referred Alex-Moore to Dr. 
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Gutierrez for pain management and follow-up. (AR 975.) In any case, the letter to Alex-Moore’s 
attorney does not support a finding that her orthopedic condition was permanent. 

Discussion 

According to CCCERA guidelines, "[p]ermanently incapacitated physically or mentally for 
the performance of his duties," as relevant to the determination under Gov. Code, § 31720, 
means that: 

the member will be unable to perform "his duties in the service" for an indefinite 
period of time and that the usual and customary treatment available to the 
member for his disability cannot be expected to enable the member again to be 
capable of performing such duties in the indefinite future. 'Physical disabilities, 
to meet this definition, must be such as to be considered by the preponderance of 
medical opinion usually progressive or irreversible. Mental disabilities, to meet 
this definition, must be such as to be considered, by consensus of medical and 
other professional therapists, as unlikely to be so susceptible to treatment as to 
permit the member to return to “his duties in the service" in the indefinite future. 

(AR 215.) 

Pursuant to this definition, neither Alex-Moore’s orthopedic condition, nor her psychiatric 
condition rise to the level necessary for a determination that she is permanently incapacitated.  

While the orthopedists and physical doctors generally agree Alex-Moore suffers pain, they 
do not find objective evidence to support her subjective complaints to a degree that she would 
not be able to perform her duties. They defer to the psychiatrists to bridge the gap.  

As to the psychiatrists, they generally appear to agree Alex-Moore has both a pain disorder and 
depressive disorder, but the severity is in dispute.  

The abandonment of certain types of medication, combined with the passage of time, appears 
to have significantly improved Alex-Moore’s mental state.  

The Court has reviewed the evidence carefully. While the Court understands that Alex-Moore 
has suffered and may continue to suffer from her conditions, the weight of the medical evidence 
here indicates that Judge Cox appropriately gave more weight to the recent evaluations of Dr. 
Perl and Dr. Pang than other evaluators. The Court finds the reports of these two doctors to be 
particularly thorough, well-reasoned and dispassionate. Judge Cox did not err in finding that the 
medical evidence did not establish Alex-Moore is permanently incapacitated within the meaning 
of section 31720. Given this finding, the Court need not reach causation.  

The finding below that Alex-Moore was not incapacitated within the meaning of section 31720 
is with the weight of the evidence. Accordingly, the motion for judgment on the writ is denied. 

 

 

 


